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I, Nary J. Champion, declare as follows: 

1. That I am the eole inventor in the above-identified 
application, which claims the benefit of U.S. Provisional Patent 
Application Serial No. 60/563,237, filed April 16, 2004. 

2. That after the filing of the above-noted provisional 
application, I conducted extensive research on the internet 
looking for prospective licensees for my invention as set forth 
in the above-noted provisional application. Among the companies 
I researched was Kobayashl Healthcare, Inc (hereinafter referred 
to as "Kobayashl") . 
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3. During this period o£ time after April 16, 2004, I 
noted that ^bayashi did sell/advertise cooling patches for 
treatment of fevers, migraines, headaches, sprains, arthritis, 
toothaches, heat discomfort, overexertion and overheating. For 
exanqple, Attachment A, attached hereto and made a part hereof, 
is a copy of portions of KObayashi's website for their •'BeKoool" 
cool gel sheets product, which website portions I printed out on 
May IB, 2004. Importantly, the Kbbayashi website did not show, 
mention or otherwise even suggest that this cool gel sheets 
product were, or even could be, used to treat hot flashes 
associated with meaopause. 

4, In May, 2004, after the filing of the above-noted 
provisional application, I contacted Kobayashl to ixiquire about 
their possible interest in my invention. I generally discussed 
my invention with a Mr. Ohara, an employee of Kobayashi, who 1 
understand was very familiar with Kobayashl 's BeKoool cool gel 
sheets product. Mr. Ohara declined to sign a Non -disclosure 
agreement that r had proposed. Mr. Ohara did not inform me that 
Kobayashi was, at that time in May, 2004, marketing/selling, or 
even conteirplating marketing/selling, any product for treating 
hot flashes associated with menopause. 

5. In June, 2004, Kobayashi informed me that they were 
not interested In ray invention. 

6. Periodically during the remainder of 2004 and the 
first half of 2005, 1 checked Kobayashi 's website and confirmed 
that no showing or other disclosure was made on this website 
that this "Be Koool" product, or any other Kbbayashi product, 
was, or even could be, used to treat hot flashes. During this 
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time period, I did not see any advertlelng, packaging or any 
other material for any "BeKbool for Adults" product referring to 
hot flashes. 

7. Based on my ovm research on the internet and since 
neither Kobayasbi nor anyone else identified to me any cooling 
product to treat hot flashes associate with menopause, no 
cooling product from Robayashi for the treatment of such hot 
flashes was marketed/sold before or during 2004, and during the 
first half of 2005. 

8. In July 2005, I first became aware of Kobayashi's new 
product, packaging and advertisement for "BeKbool Hot Plash". 
Attachment B, a copy of the advertisement for "BeKoool Hot 
Flash" I first became aware of on July 18, 2005, is attached 
hereto and is made part hereof. I promptly contacted KObayashi 
to discuss this development. In response, Kbbayashi provided me 
with a power point presentation of an unpublished, half 
completed Product Concept Test which bears a date in 2003. I 
have no way of verifying that this Product Concept Test was 
conducted at all, let alone in 2003, particularly since 
Kobayashi's product "BeKoool Hot Plash" was not marketed/ sold 
until July, 2005. Moreover, this Product Concept Test does not 
disclose my invention. 

9. On Deceniber 3, 2007, an Office Action in the above- 
identified application was mailed by the Examiner, for the first 
time, citing the "BeKbol Hot Flash" product against the claims 
of the above- identified application. Specifically, the "BeKoool 
Hot Plash" product was described in a pamphlet, shown in 
Attachment c attached hereto and made a part hereof, which was 
provided by the Examiner in form PTO-892, which accompanied the 
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Deceinber 3, 2007 Office Action. This pamphlet Is undated. A 
part of this pamphlet is similar to the product, packaging and 
adyertieeraent for "Be Koool Hot Plash" (Attachment B) vhleh la 
dated July, 2005. The only date on the painphlet received from 
the Patent and Trademark Office Lb 11/29/07. Thus, the earliest 
date that I am aware of that any portion of the parrphlet was 
published was July, 2005, well after the filing date of the 
above-noted provisional application. 

10. In view of the above, the "BeKoool Hot Flash" pamphlet 
being relied on by the Examiner to reject the claims in the 
above-identified application is not prior art against these 
claims, each of which is fully supported by the above-noted 
provisional application, filed April 16, 2004 . 



H. I further declare that all statements made herein of 
ray own knowledge are true and that all statements made on 
information and belief are believed to be true; and further that 
these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or 
Imprisonment, or both, under SlOOl of Title 18 of the United 
States Code, and that such willful false statements may 
jeopardize the validity of the applications or any patent 
issuing thereon. 
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Kobavashi 

Soft jcl cooling sheets for adults and children 

The cool that soothes fevers, migraines, headaches, 
sprains, arthritis, toothaches, and heat discomfort. 
Immediate cooling relief for hours. 

Be Koool tor Adults 
Whenever you'd use a cold 
compress or towel, uso Bo Koool 
instead. There's no drip, no mess, 
and the $oothmg relief lasts tor up 

Learn About Be Koool ^^^[ ^^^^^^ 8*' 

stays in place, so you can even 
wear It to keep your cool during 
joogingof other activities. 

Where To Purchase Be Koool 




KobayashI Healthcare 
What's New 

Kobayash) Worldwide 

Contact Us 

< Home 




Be Koool tor children 
Specially sized Be Koool for 
Children means youMi never 
have to keep changing mossy 
lov^els thai lose their cool even 
faster than they lali oil a fussy 
child's forehead. Be Koool 
stays cool for six hours and 

stays put, so you and your 
child will both feel better, 
f'ertect for those overheated 
days end nights of summer. 



TELL ME MORE > 
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Learn About Be Koool 



Where To Purchase Be Koool 



Kobayashi Healthcare 



Always there when you need it. 




What's New 



Kobaxashi Worldwide 



Contact Us 



< Home 



• Ready to use, requires no refrigeration. 

• Sheets may be cut to fit spedfic parts of the body. 

• Safe to use with medication. 

• Doctor recommended. 

• The convenient way to provide soothing, cooling relief 
for fever, migraine, headache, overexertion, and 
overheating. 

• Ideal for use before, during, and after workouts and 
strenuous activity. 
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HOT FLASH 



Su.gg§Steit $5.99 p. 
ourprlct: $5.69 
save S% 



(x) Add Be Kboi Hoi Flash Gel Sheets to your 




availability: temporBrlly out of stock - win ship In 1-2 week 



> ^.aJLeffldKQ&Jncplj} 

► ViSit^UC J.e Ko9.g!.§|9r§ 



your liit 
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> bethefirsttojMBSAjasdfisaf * 

> fidDaiLAJb-M about this 
Item 



For Immediate Cooling Relief 

Ready To Use . No Color - No Fragrance - Self Adhesive - Easy to Carry 

Contains 6 Soft Gel Sheets - Each 2* x 4 1/4" 

Features: 

• Be Kool® Hot Flash gel sheets safdy and gently adhere to your sMn 
Dfieetlona: 



(ShopptaOk 



Use on Neck, Forehead. Chest. Arm . Whenever you feel the need for cooling relief. 
• Cut open pouch and remove one cooling gel sheet 

. Remo^transparentfilmfrombackofgelsheetanddlscard. Place gel sheet on skin 
. Wtfeslred. gel sheet may be cut to suitable size w«h scissors ««onsKin. 
. Store unused gel sheet in the foil pound to prevent drying. Reseal pouch by tightly folding the 
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pouch twice alonf dotted lines. 
' S^J]^? * *^ ''"^ ^ cooling. Do not sto«i in 

• For sanitary reasons, use each sheet only once and discard after use. 
Vl^vnlngs: 

• Keep (his product out of reach of children. 

• diStJJ^'lf'iTe'Sid^lt^^^ Ifxcwslve redness, irritation, burning or 
owOTmioa or me skin develops, discontinue use and consult your physician immedlatelv 
^ W to wounds or to Irritated, damaged, sunburned i ve^ iZTve^^' 

• Do not alow the product lo enter or block nose or mouth 

• CwJS^vL^ • ! f"^"'^ themselves. 

^'^;Tyt':s::'<:'3^^"'^^ 
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Store LuCfdiofis- 



Be Koool Hot Flash is a preud supporter of The 
American Menopause Foundation. Inc. (AMF). the 
only Independent. not-tor-proTit health oTBanization 
dedicated to aiding research, providing support, 
education and assistance on all issues concerning 
menopause. 
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KDBAYASHI Kobayashi Healthcwe. LLC 
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BeKoool Hot Flash 
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